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EVIDENCE AND PUBLIC INTEREST DISCLOSURE LEGISLATION AMENDMENT BILL 2011 
Second Reading 

Resumed from 12 September. 

MR J.R. QUIGLEY (Mindarie) [11.41 am]: I rise to give the opposition’s support to the Evidence and Public 
Interest Disclosure Legislation Amendment Bill. I have indicated by letter to the leader of government business 
that the opposition will support this legislation. In giving that indication I invited the government to bring this 
matter on as an urgent bill. The government has appropriately responded—not to my agenda—realising that the 
matter could pass through this Parliament expeditiously for the reasons I will give the chamber in a moment. We 
acknowledge and thank the leader of government business for facilitating this matter and bringing on this bill. At 
that time, I indicated that I was likely be the only speaker on the bill for the purpose of expediting its passage 
through the Legislative Assembly.  

I will give a short history of its passage through the Parliament and why I asked for the matter to be dealt with 
expeditiously. The bill was second read into the other place in 2011, hence its title, Evidence and Public Interest 
Disclosure Legislation Amendment Bill 2011. Following its introduction into that place, the Standing Committee 
on Procedure and Privileges inquired into the bill, and reported back with a recommendation from which the 
Labor members of the committee dissented; namely, that the government’s bill be amended by the government 
to exclude from the definition of judicial proceeding, to which the bill will apply once passed into law, any 
proceeding before a committee or this Parliament. Shortly after that, in January this year as I recall, I was invited 
as the shadow Attorney General to the chambers of the then Attorney General, the member for Bateman, with 
the current Attorney General—who was then the Attorney General’s parliamentary secretary—Hon Sue Ellery 
and, as I recall, Hon Norman Moore. The government members at that time indicated their preference to exclude 
any proceeding of the Parliament from the definition of judicial proceeding and indicated that they would embed 
like provision in the standing orders of each chamber. It was put to us at that stage that that would give more 
certainty. In the unlikely event of any future government wanting to strip away from journalists this privilege, 
the Evidence Act could be amended by simple majority of the chamber, with the concurrence of the other place; 
whereas, an absolute majority would be required to amend the standing orders.  

I refer to proposed section 20J(3) of the bill which states in part — 

Without limiting the matters that a person acting judicially may have regard to for the purposes of this 
section, the person acting judicially must have regard to the following matters — 
(a) the probative value of the identifying evidence in the proceeding;  

It goes on to list to paragraph (j) the things the judicial officer must take into account when determining whether 
to compel evidence. The government indicated at that meeting that a similar provision would be embedded in the 
standing orders so that committees would act in the same way as a judicial proceeding, but for constitutional 
reasons the government did not want it placed in the Evidence Act. The Labor response to that was that we 
would prefer to see it remain unamended; that the privilege that could be exercised in front of a committee be 
within the Evidence Act for the following reason: it would give a journalist appearing before a committee, if the 
committee decided to exercise its discretion to compel the journalist, a right of appeal to the Court of Appeal. 
We were of that view when the matter came before the Legislative Council. When the government moved its 
amendment, the Labor opposition in the Legislative Council opposed that amendment but was defeated by what 
former Prime Minister John Howard called remorseless arithmetic. The amendment was passed, as outlined by 
the minister in his second reading speech after the bill was received into this place. Although we support the bill, 
in case there is any future debate, if we are ever given the opportunity to amend the bill in the future to 
reincorporate that provision into the Evidence Act—that is, parliamentary committees being brought within the 
jurisdiction of this legislation—we will do so. That is the caveat of our support for this bill. But we will not seek 
to go into consideration in detail to move that amendment to try to turn back the River Nile because we know the 
attitude of the other place, and it would be futile and a pointless waste of this chamber’s time. It is more 
important that this bill, which has been delayed for so long in this Parliament for various reasons—I point no 
finger at anyone—pass through this Parliament as soon as possible. 
Despite what I have said outside this chamber, on this occasion I reach across the chamber in a bipartisan way 
because I share the government’s concern, particularly for the protection of journalists because journalists are the 
meat in the sandwich here. The journalists’ code of ethics requires that when they make a promise to a source, 
they will not reveal that source’s identity. That is a binding promise, and it would be a serious breach of the 
ethics of that profession—it is a profession—for a journalist to breach that code of ethics. It is seldom taken to 
the nth degree in this jurisdiction such that a journalist is put in the box and is required and compelled by a judge 
to answer a question to which he would stand by his code of ethics and refuse to answer the question and stand 
in contempt of the court. I was admitted to legal practice in 1975, so I have been a legal practitioner now for 
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37 years. In those 37 years I can remember only one occasion on which that occurred. That was the instance, as 
disgraceful as it was on behalf of the law, in which Mr Tony Barrass, who is now the head of News Ltd’s 
Australian bureau in Perth, was imprisoned. 

Mr J.E. McGrath: Soon to depart, I’m told.  

Mr J.R. QUIGLEY: Is he? I can remember that dreadful photo of a young, youthful and long-haired Mr 
Barrass, which he no longer is, being released from the gates of the Wooroloo Prison Farm where he had been 
incarcerated with criminals simply because he honourably stood by the journalists’ code of ethics. We never 
want to see that happen in Western Australia again. 

Mr T.G. Stephens: Mind you, I’d like to know the names of some of his sources.  

Mr J.R. QUIGLEY: We would all like to know the names of some of the sources from time to time. I was the 
subject of some adverse media attack just before my wedding, as I recall, when it was incorrectly reported in the 
paper that I was skiving around with a woman in my car. When observed by police, I apparently allowed the 
woman out of my car and she ran down a laneway or something. It was very distressing for my fiancée to read 
this in the paper a week before our wedding. The report was palpably untrue. In fact, it was so untrue that the 
then assistant commissioner (traffic), who is now the Commissioner of Police in the Northern Territory, Mr John 
McRoberts, went on public radio shortly after and said it was untrue. He checked with the police. I would have 
liked to ascertain the source of that story. There was an avenue by which I could have done that with an action 
against the former editor of The West Australian who was dismissed from that position after Mr Stokes bought 
the publication. To take that action would have necessarily involved me pressing the journalist to reveal his 
source. I knew then that the journalist would be duty bound to protect his source and I would be taking the 
newspaper or that particular journalist to a place that neither of us would want to go for my abhorrence of the 
notion that a journalist, doing no more than his lawful duty to his employer of reporting what he receives, faces 
the ultimate sanction of imprisonment. 

I have said outside this chamber that although we in this profession—the legislative profession—at times regard 
the fourth estate, the media, somewhat warily because of their proclivity to uncover and expose idiosyncrasies or 
worse, there is sometimes an uneasy rub between this profession and their profession. Having said that, however, 
one immediately has to recognise that a free and independent media is crucial to a democracy. In fact, in any 
repressive regime where democracy is to be denied, the first thing that the regime does is crack down on the 
media. We note that in Burma, where the regime has yielded and introduced democracy in a meaningful way—
we know that by the election of Aung San Suu Kyi to the Parliament in Burma—that it is a proper democracy. It 
recently announced the lifting of all state control of the media because it, too, recognises that if it is going to 
have a democracy, it has to have a free media. One of the crucial touch points of a free media is the protection of 
journalists while fairly and openly reporting that which they come across.  

As I said, it rarely happens in our democracy that a journalist is held against the wall on the threat of 
imprisonment and taken off to jail—taken from his family and children, and incarcerated with criminals—simply 
because he or she stands by his profession’s code of ethics. We have our code of ethics. When a person stands by 
their code of ethics, they face that ultimate sanction of imprisonment. This legislation, as the minister pointed out 
in his second reading speech, seeks to achieve a proper balance in protecting that right by extending a 
presumptive privilege to journalists to be able to protect their sources against improper disclosure where 
disclosure to a journalist could constitute an offence. The minister has referred to whistleblower legislation and 
the procedures that, for example, a public servant must first go through in making his complaint before he or she 
can seek the ultimate redress against a government by going to the media. The minister adequately detailed that 
in his second reading speech yesterday and I shall not traverse that ground again, although I will make two 
points. I forget their names — 

Dr K.D. Hames: I think you’re forgetting our agreement on time as well. 

Mr J.R. QUIGLEY: I have not; I have spoken for 15 minutes so far. 

I forget the two names. The first involves a commonwealth public servant who I think was a customs officer who 
divulged a deficiency in security at Sydney airport—it became quite a famous case—and disclosed that to the 
media. He was ultimately prosecuted. In that case, the course of prosecution did not involve them forcing the 
hand of the journalist to disclose his name. They got to him by another route. Similarly, there was the case 
involving News Ltd’s early publication of terrorist raids in Melbourne involving a leak from either the Victoria 
Police or the Australian Federal Police that were both involved in that series of dawn raids in which the 
newspaper had given an undertaking not to publish before the raids and it published that fact in its early edition 
at about 1.00 am. There was an ultimate prosecution of officers who divulged that information to the news 
media. Once again, not by forcing or twisting the arm of the journalist concerned, they were able to get there by 
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another route. It is very rare that they hold a journalist to the wall over these issues but it does happen from time 
to time. 
It is very important that this legislation pass expeditiously through this Parliament. As I have said, the profession 
of journalism is central to our democracy. Our media in Western Australia plays a very important role in 
furthering the public interest and we on this side of the chamber do not want to see—no, I reach across the 
chamber: there is no-one in this Parliament who wants to see a journalist go to prison because he or she will not 
reveal a source. I say that with confidence because this legislation passed through the other place with the 
concurrence of both sides of that chamber, and it will pass through this chamber with the concurrence of both 
sides. I can say with confidence that the parliamentary representatives of every Western Australian support this 
legislation. The parliamentary representatives of every Western Australian support the proposition that a 
journalist should not face imprisonment for not revealing a source, and everyone in this Parliament of Western 
Australia agrees that no member of the fourth estate should ever face a contempt charge in a judicial proceeding 
merely because he or she refuses to name his or her source. None of us wants to see a journalist face that 
consequence. 

The Leader of the House good-naturedly interjected on me to ask whether I remembered our agreement, because 
I said I would not be longer than the Minister for Planning was in his second reading speech, and that this matter 
could pass through this chamber within the hour. 

Mr J.H.D. Day: That was 23 minutes! 

Mr J.R. QUIGLEY: Before I conclude, there are some technical issues surrounding the operation of the bill that 
I have had the opportunity to raise with the minister and the Attorney General. Because those are difficult areas, 
I will not go over time by ventilating those issues now, but the minister has indicated that he would like to give 
those matters some further consideration and that he will move to adjourn the debate at the end of my speech. 
Sorry; the member for South Perth has indicated that he wishes to make a contribution, given that he was a 
journalist before entering Parliament. After the member for South Perth has made his contribution, the minister 
will seek to adjourn the debate—he is indicating by nodding that that is the case—to give this technical aspect a 
bit of consideration over the weekend with the Attorney General. Whatever the outcomes of those deliberations, 
this matter can then very swiftly proceed next week. Having concluded my contribution to the second reading 
debate on behalf of the opposition, we will give leave if it is sought to proceed immediately to the third reading 
stage, subject to the consideration of a technicality. 
With those concluding remarks, I commend the government for bringing on the Evidence and Public Interest 
Disclosure Legislation Amendment Bill 2011 as an urgent bill. If I resume my seat now, I will have honoured 
my undertaking to the government to be expeditious! I thank the Acting Speaker (Mr I.M. Britza) and the 
Minister for Planning. 

MR J.E. McGRATH (South Perth — Parliamentary Secretary) [12.03 pm]: As the member for Mindarie 
indicated, I rise to say a few words on the Evidence and Public Interest Disclosure Legislation Amendment Bill 
2011. As the member for Mindarie also mentioned, I was a journalist in a former life, for about 38 years, all of 
that time at The West Australian. This debate takes my mind back to a couple of months after the last state 
election, when the Liberal–National government was formed. I was asked by the Premier’s office to represent 
him at the annual media awards night, which I used to attend in the old days as a member of the Australian 
Journalists Association. I went along and met a lot of old friends and made some new friends; it was good to see 
so many young people going into the great profession of journalism. I was in print media, but there were people 
from all forms of media there. As someone said in an earlier discussion, we as members of Parliament have to 
deal with so much information, and most of it comes to us through members of the media. I was asked that 
night—I think by the then president of the association—whether I would support shield laws. I do not know 
whether I was speaking out of turn, as I was representing the Premier and delivering a prepared speech that had 
been given to me by the Premier’s office, but I indicated that I would, as a former journalist, support shield laws. 
After that night I talked to the then Attorney General, the member for Bateman, and he confirmed that shield law 
legislation was on our agenda and that we would be looking at shield laws. I have been waiting and waiting as 
these laws have progressed through what can be the very slow process of producing new legislation, but this is a 
red-letter day for journos, because I can finally say to my former colleagues that I have been true to my word and 
that the state government has been true to its commitment to bring in shield laws. 

The member for Mindarie mentioned Tony Barrass, who I have worked for, and I also recall when he was 
thrown in the back of a police van because he refused to reveal his sources for a story he wrote about some 
misconduct or malpractice in the Perth tax office. Tony actually served one day in a maximum security prison, 
the then Canning Vale Prison, before being transferred to Wooroloo Prison Farm. He said later that it was quite 
frightening to be taken down to Canning Vale and locked up, even for a day. 

Mr T.G. Stephens: He’d be a hard man to frighten! 
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Mr J.E. McGRATH: Tony Barrass? He was young and wild in those days, but I think most people would be 
frightened of being thrown behind bars. He said that there was no alternative to what he did because that was the 
code of conduct that all journalists worked under. 

I was never forced into that position. Most of my working life as a journalist was spent covering sport, but I was 
threatened with legal action a couple of times over stories I wrote about certain colourful identities in the racing 
industry. These people indicated that they would take me to court because I had maligned their good names with 
what I had written! The West Australian at that time said, “Let them take you to court”. We were very confident 
at the time about what I had written and I had good sources to support what I had written, and neither of those 
cases went to court. But if I had been put in that position, I would have had to do the same as Tony Barrass. 
Another case I recall is one in Melbourne of two Herald Sun reporters, Michael James Harvey and Gerard 
McManus. They wrote an exclusive report that exposed a federal government decision to reject a $500 million 
increase in war veterans’ entitlements. One can imagine how the government of the day would have felt about 
that. These guys had to go to court and they refused to give evidence. They did not have to go to jail, but they 
were each convicted and fined $7 000. In handing down the fine, Chief Judge Michael Rozenes said that despite 
upholding a professional code of ethics to protect their sources, journalists were not immune to criminal charges. 
Quoting the ruling of Chief Judge Rozenes in that case, an article that appeared in the Herald Sun on 25 June 
2007 reads, in part — 

“Courts in Australia and England have made clear statements to the effect that journalists are not above 
the law and may not without penalty expect to be permitted to follow their personal collegiate standards 
where those standards conflict with the law of the land,” Chief Judge Rozenes said.  

“Until that law is altered, if it is ever to be, then journalists remain in no different position than all other 
citizens.” 

What I have to say today is that the law has been altered—it has been altered federally, it has been altered in 
other states and now it has been altered in the Parliament of Western Australia. I do have some reservations 
about excluding this from the definition of judicial proceedings when it refers to a house of Parliament or the 
committee of a house or both houses of Parliament which, by law, have authority to hear, receive and examine 
evidence. This was an amendment moved and passed in the other house. The Australian Journalists Association 
has spoken to me about it. They are not really comfortable that we have placed the committee hearings of the 
Parliament above the courts of the land and the state. As the member for Mindarie said, at the moment we want 
to get this legislation through. How we deal with giving journalists some immunity when they go before a 
committee of the Parliament is something that can be raised at a later stage, but I am sure the journalists of 
Western Australia will be very happy when this legislation does proceed through this house. The minister is 
going to make a speech now and he will probably give us some idea of where it will go. I am very confident 
following today’s proceedings that when the bill does come back on for debate, it will go through very quickly 
and that journalists in Western Australia will get something for which they have been asking for a long time.  

Debate adjourned, on motion by Mr J.H.D. Day (Minister for Planning). 
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